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UPON RESUMING ON TUESDAY, JANUARY 25, 2011

R v KISH

MS. MIDDELKAMP: Good morning, Your Honour.

THE COURT: Good morning. We seem to be
missing Mr. Thompson.

MS. MIDDELKAMP: We are, and I will just step
out in the hallway. We were all here earlier, I am not sure
where he's gone, but Detective Sergeant Giroux is here ready
to continue with cross.

THE COURT: All right.

MR. THOMPSON: Sorfy, Your Honour, I stepped
out, I thought you had another matter to deal with, in any
event I apologize. |

THE COURT: That's all right. Sufficiently
shortened.

MR. SCARFE: Oh, your sentencing.

THE CQURT: Yes.

MR. SCARFE: Yes. Good morning, Your Honour.

THE COURT: Good morning.

MR. SCARFE: Before we start, I just wanted
to address the éourt on something that I did yesterday, and I
may have left the wrong impression. Yesterday, I asked

Detective Sergeant Giroux about the two videos that he
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prepared in the last month, with the 13 placards, and I
realized in mid cross-examination that my friend had not
actually played either of the versions. He's since explained
to me why he didn't do that, and I totally accept that. So I
didn't want to cast aspersions or put the Crown in a bad
light on this particular point. If it becomes necessary,
we'll do it at the end.

THE COURT: Yes.

CONTINUED CROSS-EXAMINATION BY MR. SCARFE:

MR. SCARFE: Q. Detective Sergeant Giroux,
yesterday we spent the majority of the afternoon on the issue
of the lost evidence, rather than evidence that sort of goes
most appropriately to the trial proper, and I'm almost
finished with that, just three or four more questions, and
then we'll move from that area to the, the issues that we are
going to see in the, over the course of the next few weeks.

A. Yes, sir.

Q. All right. Yesterday we talked about the
disclosure logs --

A. Yes.

Q. ~—— that you would need to check your
disclosure logs to see when, in fact, the pasta video was

disclosed?

rrrr
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A. Yes, and I have the logs here.

Q. Can you tell us when, have you got a
date?

A. March the 10th of 2008. It's the, as
titled the fourth round of disclosure.

Q. Fourth round. And there were some other
items that came at the same time? Or is that, did that
become just the fourth round?

A. The other, yes, there were other items
actually listed here as well. Do you want me to read them
out?

Q. Just the first couple.

A. There, the disclosure for that particular
day was DVD records of the following surveillance cameras,
711 store, back door, 711 store interior door, 711 store side
door, 711 store interior door number 2, 711 store cashier
area, 711 store, gas pump area, Pasta Perfection, 748 Queen,
clothing store, 744 Queen, clothing worn by accused Nicole
Kish, 911 recording.

Q. Thank you. That's great. And I think I
covered this off, but I just wanted to be absolutely clear.
When you received the box from 14, or went and picked the box
up from 14 Division and brought it back to your office, the
day that you sort of inherited this investigation, are you a

hundred percent sure that the VHS from Anne Sportun Jewellery
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Store was not in there?

A. Yes, sir.

Q. Now just tutn to page 522 of your notes,
and tell us what the date was when Ms. Middelkamp first
alerted you to the presence of this VHS tape that you've
already told us was in Scott's notes and Umbrello's notes.
As being seized.

A. December the 9th of 2010, a Thursday.

Q. Okay.

A. The e-mail that I sent to the officer is
the same date. The one I read yesterday.

Q. Right. And do you have a reference to a
date when it was disclosed to defence? Ox?

A. The e-mail?

Q. No,.the fact of this video?

A. I don't sir, no.

Q. Okay. But it was after January 7th when
you were present in in the Crown's office for a conversation
on a speaker phone where I outlined my visit to the, to the
jewellery store?

A. I was present for that, yes.

Q. Right.

A. And I, I indicated to you as well with
regards to the suggestion that I was going to do some test

recordings --

[ —

—
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Q. Mm—hmm?

A. -- at those two locations.

Q. Now, between December 9th and the first
or second week of January, when I went to the store and then
reported back on my findings, did you, did you make any
attempts to contact the owner?

A. No, sir, I didn't.

Q. No? Ah, any attempts of any kind to see
if, perhaps, there was still a record at the store of this
recording?

A. My impression from, ah, the e-mails that
I received back and forth from the officers is pretty much
what you had suggested yesterday, is that the physical item
is popped out of the machine and turned over to the police.
And I have had that expérience before in a number of other
investigations, and that forms the original.

Q. Mm-hmm.

A. And it's turned over, and oftentimes we
often even give one of our VHS recordings to replace ‘the tape
that we're taking so that the store owner is not out a tape
so that he can put it back in his machine and continue
recording. So that was my understanding is that, ah, that
was it, and it was turned over to the police, and, ah, I was
in the process at that point of looking for it.

Q. So just to finish off this area then, and
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just for the record, did you, in fact, view this evidence and
then bury it intentionally?

A. No, sir.

Q. Do you understand, given that there are
two separately located pieces of video recording, how one
might, might look to an outside observer as though the police
may have destroyed this intentionally? You understand why
this seems so baffling?

A. I am not sure I understand your question.
That certainly didn't happen, but I am not sure that I
understand your gquestion.

Q. Well, that's fair enough. The answer is
implicit in that. ©Now, we are going to move on, if I may,
Your Honour, to issues not so much related to the lost
evidence, but which I ahticipate will come up?

A. Your Honour, can I just make, make a
comment. I am just not sure Mr. Scarfe, I want to be clear
before we leave this area, that I'm not sure if you are
suggesting that both of these, these recordings, ah, the one
that's the VHS recording and the Pasta Perfection were, like,
were deliberately not captured of deliberately destroyed by
the police. 1I'm not sure if that's what you are asking me.

Q. That was what I was asking, for the
record, yes.

A. And I adamantly deny that that's true.
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Q. Okay. Thank you.

A. Thank you, sir.

Q. Sir, given all that's happened of this
pasta video, I take it now you have watched it yourself, the
recording of it. We do have that, we played, Mr. Thompson
played what you were testifying yesterday, you have watched
that several times now?

A. Absolutely.

Q. And you have done so in an effort, as
best you can, to identify the wvarious individuals in?

A. Correct.

Q. Yesterday, my friend played it once and
then he went back and went through in a series of snippets
and asked you to identify certain people.

A. Yes.

Q. And in doing so, you were able to
identify, I believe, eight people and, ah, I'll just list
them, and at the end of the list, you tell me if I missed
anybody. That we had the four originally accused, Ms. Kish,
Ms. Watts, Mr. Wooley and Mr. Fresh. Correct?

A. Correct.

Q. And then the other four that you
identified was a lady named Dina Raposo?

A. Correct.

Q. Who was the lady with the walking cast?
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A. Yes.

Q. The blonde hair, smoking. You had, ah,
you were also able to identify obviously Mr. Ross Hammond at
the very beginning of the video?

A. Yes.

Q. And, ah, then a little later on, a
witness we anticipate to hear from, William Vasilios
Patsiopoulos, and I'll help my Madam Reporter at the break,
just to keep things flowing. You were able ﬁo identify him
from the video?

A. Yes.

Q. And then finally, there was this person,
who, ah, the defence has suggested is Harold Amero.

A. Correct.

Q. And perhaps for, he is the 8th person
that you were able to kind of identify as that's thelperson
the defence say is Hal. Right?

A. Yes. And in addition to that, as a
result of, ah, realizing that I haven't, I hadn't shown
Detective Chilvers the recording at the Pasta Perfection or
the City TV during the time that I asked Detective Chilvers
to look for Hal at the time.

Q. Mm—~hmm?

A. I showed it to him last night, and some

of his staff felt that they may have been able to identify

......
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the individual, who is the baldheaded man on the bicycle, as
a person by the name of Gary Flynn. And my partner Detective
Trimble (phon) is looking for Mr. Flynn this morning.

Q. Lovely. But I was asking you about Mr.
Amero?

A. Yes. And as a result of that, I'm saying
the possibility exists that there may be one more person that
we may be able to identify.

Q. Just a moment.

A. That's unclear at this point. He is
looking for him now.

MR. SCARFE: Sorry, Your Honour.

THE COURT: That's all right.

MR. SCARFE: Q. So with respect to the
eight people we've jusﬁ listed --

A. Yes.

Q. =-- as well as the baldheaded individual,
which may become the 9th person on the video we can identify?

A. Not sure at point.

Q. We're not sure at this point, but you'll,
as soon as you find out, you'll disclose it, I am sure?

A. Absolutely.

Q. And just before, well, I am going to come
back to the person who, I suppose, some dispute about whether

this person is Hal or not. But for the purpose of this
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discussion, I am going to label him Hal question mark, and
the question mark denotes the fact that, well, the defence
may think it, that that's Hal, it's not necessarily agreed on
by the Crown or yourself?

A. Correct.

Q. Right. And just so I can be clear on
your comment from yesterday, when you identified this person
on the video, I wasn't clear on whether you had come to the
conclusion that that's absolutely not Mr. Amero, or whether
you are not sure?

A. Well, the difficulty is you don't get an
absolute clear impression of his face from the video. It's a
bit grainy, and having interviewed Mr. Amero, and having had
him attend here in court, his, his physical appearance is
substantially different than the individual in the videotape.
Based on his hair, based on the tattoos --

Q. Mm-hmm?

A. ~-- that he now has.

Q. Right. But the items that appear to be
different are things that could have changed in the last
three and a half years?

A. Absolutely.

Q. Right? 1It's nbt like there is a, a scar
or something permanent. The things that you are focusing on

are things that can change?

»»»»»

L
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A. The only thing that I would say is, is
the tattoos, which are fairly pervasive on his arms, and you
can see the arms of the individual that's in the videotape.
And Mr. Amero has substantial number of tattoos all over his
body, excluding his arms and his chest. |

Q. You eventually had him in and interviewed
him?

A. Yes. Took me, uhmm, several months to
find him, Detective Chilvers assisted me. Mr. Amero played
in a band called'the Hobo Banditos, and I was able to find a
performance that we were engaged in in the Kensington Market
area, and I asked Detective Chilvers, from the Major Crime
Unit at 14 to attend for the sole purpose of identifying Mr.
Harold Amero, and as it turns out, his brother who goes by
the name of Twitch.

Q. Okay. And I want to be clear, and give
my friend a chance to object if, but I am not in any way
trying to cast any kind of propensity dispersions on Mr.
Amero, but he has had a series of police contacts over the
years?

A. He has. I don't believe that he has a
criminal record. He's had contact with the police, I would
agree with that.

7 Q. And pursuant to those contacts from time

to time, photos have been taken over the years of Mr. Amero.
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Some of them were street contact, but other times he was
investigator or even perhaps charged and charges were
withdrawn subsequently, but --

A. Yes.

Q. And I say that only to illustrate the
fact that over the past, they, on the police database, there
is, there are other photographs of Mr. Amero from say two
years ago, four years ago, six years ago, over the last ten
years?

A. I can't say with certainty how many times
our RICI system actually photograph Mr. Amero in custody.

Q. Mm-hmm.

A. I can check, but I'm not sure if those
dates you are saying, or we have that many pictures of him in
cher words, I am not sure.

Q. Mm-hmm. You have never actually gone and
sort of done a search for all photos of Mr. Amero within the
records of various police forces across Canada?

A. I, I have.

Q. Oh, you have?

A. With the Toronto Police Service, I have.

Q. Mm-hmm?

A: Uhmm, and as I indicated, I don't believe

" he has a criminal record. I know he's had some problems with

the police, and I don't believe that's led to a criminal

[y

N
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conviction. But we still take their photograph, and that
photograph is still part of our RICI database.

Q. Right?

A. BSo I've looked at those photographs.

Q. So you've, you've looked at all available
photographs, and the Toronto Police Service database that
would give us an idea of what he looked like a few years ago.
So to speak?

A. I looked at all the photographs that we
have on our database of Mr. Amero.

Q. Mm-hmm. And would --

A. And I may have, I may have printed those
because I traditionally print them, and then, ah, put them in
my, my memo book notes as I did with Mr. Flynn's photograph
that I have here in front of me.

Q. Okay. And just so we're clear, in your
search, if, if there were photographs on record say Calgary
Police Department, Vancouver Police Department, do those tend
to be shared and, and come up when you search the Toronto
Police database or would you have had to go and do a separate
search? |

A. No, I would have to make an application
to the individual Police Services throughout the country for
photographs of him.

Q. Mm-hmm?
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A. And I search the Toronto Police database
for him.

Q. Did you search the RCMP database?

A. No, I didn't.

Q. Just so we're clear, you eventually
located this individual, had him in for an interview, and in
essence, he denied being on Queen Street at the material
time?

Yes, sir, that's correct.
Right?
I also photographed, ah, his, person.

Mm~hmm?

° ¥ o P

A. And I photographed him with his shirt
off, so naked from the waist up.

Q. Just for the record, not suggesting that
you should have or shouldn't have, but did you at any point
in that interview, or at any other time, show him the sort of
disputed clip in the pasta video of what is being alleged is,
by some, as, that's Mr. Amero?

A. No, sir.

Q. Okay. All right. What I'd like to do
over the next few minutes is I'd like to go through the pasta
video again, and essentially what I'd like to do is make a
list of the other individuals who appear on the pasta video,

beyond the eight people we've already identified yesterday.
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And what I guess I propose to do is make a list of unknown
males, starting with unknown male number 1, the same for
females, and I think we may find that there is a person whose
sex can't be determined, so it will be unknown person

number 1. And hopefully by the end of it we can have a
little 1list and be able to identify how many other people
appear on the video, and maybe add a little nickname or
descriptor to it?

A. Okay.

Q. Okay? And we know, as well, that you
interviewed a street person named Cynthia Thomas at one
point?

| A. Yes, sir.

Q. And we won't get into all the reasons
why, but in essence, oﬂe of the things that you learn from
Ms. Thomas is that she frequents the Queen West area?

A. That's right.

Q. And as a result, you showed her the pasta
video, or at least this 5 or 6-minute clip that we dealt with
yesterday?

A. Yes.

And asked her if she knew any of these
people?

A. That's right.

She didn't have a lot of information, but
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you were able to glean from her -- and I'm referring to 1
page 150 of your notes =-- a few names. So, as we go through

the video, I am not going to say that that's definitely the
person’'s name, but just in being able to distinguish the
various unidentified males, you may put that in brackets, .
just to help us. Is that okay with you?

A. Yes, sir.

Q. All right. So, I am going to ask that
we, Ms. Fineberg for her ongoing assistance, thank you, to
first play 28:07 until Mr. Hammond leaves the scene, and I'll
ask you a, and then we'll stop and ask you a couple questions —
about that.

(Clip played)

You saw that?

A. Yeé, sir.

Q. And based on all of the analysis that you
have done with the tape, and I asked you about this at the
preliminary hearing, ah, are you satisfied that that's Mr.
Hammond?

A. Well, I'm satisfied from the testimony f}
of, because I did not know Mr. Hammond in life.

Q. Right?

A. And the photographs that I have of Mr.
Hammond, ah, he, he does not appear to be in, you know, in

this condition. o
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Q. Mm-hmm?
A. Obviously. And as a result of the
testimony of a friend of his, Mr. Dranichak, he identified

his friend, who he described as his best friend --

Q. Mm—hmm.

A. -~ Mr. Hammond, at this particular time in
that video.

Q. And he seemed pretty certain about his ID
of that?

A. He did. And you know, it's very
consistent with Mr. Hammond's build, it's consistent with the
large, ah, wrist watch he had with the wvery thick leather
band that he had on. So, my sense is that's Mr. Hammond on
the north sidewalk.

Q. Not having known him in life, and having
really only got that identification from one person, did you
ever ask anybody else who knew him in life what they thought
of that clip?

A. Ah, no. I had a photograph of Mr.
Hammond --

Q. Mm—-hmm?

A. -- that I used to distribute in various
rounds of posters in the community.

Q. Mm—hmm.

A. And his photograph appeared to be
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consistent with this person that's in the wvideo.

Q. From time to time, during the preliminary
hearing, members of Mr. Hammond's family were present in
court, and they would go back and forth to the victim witness
room, and I believe they were present in court at one point
when, at the point where Mr. Dranichak identified that
individual as Mr. Hammond. Were you able to glean any
further information or opinions from members of his family
that had known him all his life as to whether they thought
there was Mr. Hammond?

A. I, I don't recall having that specific,
ah, conversation with them. In other words, was that, did
you see your son in the videotape?

That kind of thing?

Yup, no.

o PO

No. Okay. So -

A. And certainly, just to piggyback on that,
they certainly never said to me that they saw the individual
and they said, that's not my son.

Q. Right?

A. They never said that as well.

Q. Never said that?

A. Correct.

Q. But you never, basically, sat them down

and said, give me your opinion. What do you think?

T
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A. I didn't.

Q. No, okay. Fair enough.

A. And vice versa is that they never, they
said, I don't know why you think that's my son, that's not my
son.

Q. Okay. Fair enough. The next clip that I
wanted to show us, and I call this the three people clip.
Uhmm, starts at 28:56, and goes to 29:25, and I know that
windows media player on the slider is very difficult to
operate and get it to exactly the right second, so we're
going to start about three seconds early here. And if my
friend, to 29:25. And stop it there. Thank you.

(Clip played)

A. That's the clip that Detective Chilvers
and his staff saw last évening.

Q. The individual with the white pattern
t-shirt and the sort of --

A. You --

Q Almost bald?

A. Yes. Ms. Raposo.

o) Okay. Just another ten seconds or so.

(Clip played).

All right. Thank you, Ms. Fineberg. During

that clip, I am going to suggest that we saw three separate

people. The first one was appeared to be a black male, with
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a dark coloured top with stripes running down the sleeves,
white stripes running down the sleeves. So, just for the
purposes of this exercise, I am going to label him unknown
male number 1, and then just in brackets put black stripes.

A. Okay.

Q. So we'll know what we are talking about.
Okay? Then the individual that you spoke of when we were
playing, Detective Chilvers is looking into, we'll call him
unknown male number 2. And he's on a bike. Right.

A. Yes. Correct.

Q. 'Okay. So what we'll do is we'll call him
unknown male number 2. And in brackets we'll put bike. And
this is the individual with the blue jeans, the white
t-shirt, with a sort of design on it. Right?

A. Yes.

Q. Just for the record, what, what we have
seen in the video is that he, unknown male number 2, with the
bike, and unknown male number 1, with the black stripes,
appear to be looking, during that clip, with some interest in
the direction of the street or the roadway or the
intersection, and then after riding up slow he sort of turns
around and goes the other way, the fellow on the bike?

A. Yes.

Q. And in the midst of that, a girl smoking

comes up with a walking cast, and you've already identified
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her as Dina Raposo?
- 5 A. Correct.
Q. All right. And then the next, we'll skip
to shadows on the street and go to 29:51. Somewhere close to
- that.
‘0 MR. SCARFE: Thank you, Ms. Fineberg. So the
- clip is going to start in about two seconds.
(Clip played)
B MR. SCARFE: Q. Just in that sort a
B ten seconds or so we saw three other individuals. Correct?
19 A. Yes.
- Q. So the first one came in and walking in a
westerly direction and appeared to be bald. Is that fair
- enough? We can go back and play it again.
20 A. Yeé, I agree. Yeah.
- Q. Okay. So we'll call him unknown male
- number 3, bracket, bald.
A. Yes.
— o5 Q. Not castiﬁg any dispersion on anyone's
hairline. Right after that we see another male walking the
B same direction with a hat?
A. Correct.
N Q. So we can call him unknown male number 4
_ % and bracket, put a hat. Okay?
| A. Yes.

3 37 (12/94)
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Correct?

identify.

A.
Q.
Correct?

A.

Q.

And right after that, we see a female.

Yes.

And that's the first female that we can't

Correct.

And was there anything descriptive about

her that you noticed? She seem to have short dark hair, and

seemed to be a little heavier set?

A.

Ah, I didn't, I didn't really get the

impression that she was heavy set.

Q.
A.

Okay.

She might have been with, uhmm, ah, the

man with the baseball cap because she was walking just to his

right and slightly behind.

Q.

Sort of appeared that she was with

unknown male number 4°?

A.

Q.
A.

at the same time.

Q.

She could have been. Or =--
All right. So --

Could have been walking on the sidewalk

We'll call her unknown female number 1.

And in brackets, we'll say, with unknown male number 4, with

the hat?

A.

Possibly.

HE
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Q. As her descriptor. Then if we could go
to, where are we, 30:22. We have another 23 seconds or so.
Perfect. All right. So, that appears to me to be the same
female that we looked at before.

A. Yes.

Q. Okay. When we said with the guy with the
hat, she wasn't really with the guy with the hat there?

A. That's right.

Q. But, ah, I think we know who we are
talking about. And just for the record, she appears to come
back into the screen, walking in an easterly direction, gets
to about the centre of the screen and then turns around and
goes west.

A. Correct.

Q. And it's hard to tell why she does that.
But, that's what she does. Right?

A. Yes.

Q. Then a lot of this was covered yesterday,
so we could actually go and skip ahead to 30:47 and 30:45.

(Clip played)

See the shadows on the left, and we watched
this yesterday. Eventually, a group of people come into the
screen, including Mr. Fresh and Ms. Watts. Okay. Let's stop
it. Pause it right there, if we could. Now, we are just at

30:49. I ask you a few questions about that little clip we



2087 (12/94)

10

15

20

25

30

183

Giroux, cr-ex.
(Scarfe)

just saw. Uhmm, Ms. Watts at some point turns around and
looks into the face of Mr. Fresh. And appears to be looking
at something intently on his face. You agree with that?
A. It hasn't happened yet, but I believe it,
it comes up in the next few seconds. Is that what you mean?
Q. Yeah, I thought we just, we just went

over it. Put the clip back ten seconds. Do it again?

A. I recall from yesterday, that that's what

happens.

Q. At some point, Ms. Watts is, appears to
be looking at something particular on the face of Mr. Fresh.

A. Mr. Fresh was just in the last clip
wiping his face by taking his shirt and putting it up on to
his face.

Q. It's just about to come up here. Okay.
Pause it right there?

A. Yes. They are looking at each other.

Q. Right. So just before that, both sort of
focused on events out on the Queen Street to the south, and

then she turns around and seems to be scrutinizing something

"on his face.

A. Yes.
Q. But we don't know what. Uhmm --
A. Well, I know Mr. Fresh has some injuries,

and it may be those.
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It would seem logical.

A. It would.

Q. Now, what we have there in the top right
of the screen is an individual with, appears to be wearing
shoes, dark coloured pants, a t-shirt with a white sort of
dress shirt over it?

A. Yes.

Q. Unbuttoned?

A. Correct.

Q. We're going to come back to him. But,
you hadn;t been able to identify that individual as of?

A. No, I haven't. And again I asked the
officers to, I pointed at him, I pointed at the ones last
night that I knew. I didn't want the officer's attention to
be on those, so I pointéd and identified the ones that I
knew, and I pointed to this individual because I believe I
can see him in the City TV tape as well. Further west on
Queen down towards Gore Vale, standing.

Q. City TV tape you have also watched trying
to glean as much information as you can?

A. Yes, and I pointed the same individual
out. Obviously the image in the City TV .tape it clearer than
this image, and he appears to be down by the ambulance.

Q. All right?

A. He appears to be wearing a shirt down to
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his waist.

Q. We get another look at him in a little
bit. Let's just call him unknown male number 5. Maybe when
we see his face in a few seconds, we can add a descriptor?

A. Okay.

Q. Okay? If we could go all the way to
30:50 at this point. Although we are already there. So
the shirtless man you identified yesterday?

A. As Mr. Wooley.

Q. Okay. Now, if we just stop it right
there. 30:5. The individual we just labelled unknown male
number 5 has come into the screen a little bit, and we can
see a little bit more of his face?

A. Yes.

Q. And obviously you looked at that before
sort of also scrutinizing the City TV video in trying to
determine i1f that's the same person, and you are inclined to
think it is?

A. It could very well be.

Q. It could very well be. Now, not to get
into any impermissible hearsay, but you read the summaries of
numerous civilian witnesses who have talked about various
things that they saw, uhmm, and described in words?

A. Yes.

Q. And on more than one occasion there it's

S
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been referenced to a middle eastern guy. Remember that
cbming up in the investigation?

A. Yes.

Q. All right. And from what I can tell, and
you disagree with me if not, but it seems to me that that
fellow seems to match the middle eastern guy, as described by
some of the witnesses.

A. He could be. He, in the City TV tape, he
could be black, light skin, black or Middle Eastern or he
could be East Indian.

Q. East Indian. That's right. And we also
heard somebody describe someone as East Indian?

A. Yes, Indian, Pakistani.

Q. Okay. So we are going to add a
descriptor to unknown male number 5. We'll call it, just as
you said, Indian, Pakistani guy. Okay? Now, just I won't
take out the tape from everything, but in the City TV wvideo
clip where you see him later, it's down by the church,
obviously?

A. Yes.

Q. And he appears to make an attempt to
speak with one of the officers?

A. Looks like he's speaking to one of the
officers, or --

Q. Right?
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A. -- or saying something.

Q. And, ah, the audio is a little choppy in
the computer version that we watched yesterday, but I take it
you'd agree with that?

A. Yes.

Q. There was some disconnect between the
audio and the wvideo?

A. Actually, I find that the moving of the
individual's mouths and the words, when I received the tape
from City TV, actually never seemed to sort of sync up. You
could hear words but their mouths didn't seem to correspond.

Q. Certainly what we viewed yesterday was an
inferior quality to what you played on your computer several
times. You noticed how the --

A. Yeé.

Q. -- there was a bit of hesitation?

A.  Correct.

Q. Okay. And in the City TV video that you
studied over time, do you recall if the officer asked the
gentleman his name, and him respond with something 1like
Richard, or --

I don't recall.
You don't recall that?

No.

o » o

Okay. That's fine. I also showed Ms.
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Thomas this and asked her to put a name?

A. Yes.

Q. And she came up with a Rick? Was it?

A. Well, she, she said yeah, she pointed
out a male, Rick or Richard, crack dealer wearing a white
jacket. ,

Q. Okay. So, and, and that's the person she
pointed out?

A. Yes.

Right. So, why don't we call him Indian
Pakistani Rick?

A. Yes.

Q. Okay.

MR. THOMPSON: Your Honour, I am just going
to rise at this point in time, and perhaps I can just have a
word with my friend before I make my point of objection.

THE. COURT: Yes.

MR. SCARFE: My friend raises a valid point.
Obviously some of these descriptors and labels are not going
to dovetail perfectly with what each and every witness says
as we go throughout trial. And so for the purpose of this
exercise 1s to really just create a graph kind of visual aid
by which we can compare it when making a final assessment of
all the evidence. So, by no means trying to label somebody

without knowing that, you know, perhaps another witness will
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say no, it wasn't that guy, it's this guy.

MR. THOMPSON: So just so it's clear, Your
Honour, I am content that this hearsay evidence goes in for
the truth of its contents. However, there are other
witnesses that will identify people in other manners. He's
heard certain things from certain witnesses, he's also heard
other things from other witnesses. And I appreciate where my
friend 1s going and it's a difficult thing to get around, but
I just want to formally put my position on the record.

THE COURT: Thank you.

MR. SCARFE: Thank you, Your Honour.

MR. SCARFE: Q. Okay. We spent enough time
on unknown male number 5, who appears to be of Indian or
Pakistani descent, and who might be known by the name Rick or
Richard. For the purpoées of this exercise, we've got him.
We see in the top right corner of the screen there is another
fellow.

A. I see a pair of legs in the top righte
hand corner.

Q. All right. So, you've got a pair of what
appears to be white running shoes and a baggy pants. Maybe
we could just play the next couple of seconds there. I think
we get a little bit more. Okay. That's good. Stop there.
Person also appears to have a t-shirt that's untucked, and

has his arms crossed, and sort of moves towards unknown male

r_ 3

s
Qe
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number 5.
S -~ A. Yes.

Q. Have you been able to glean any
information to help you identify that person?

A. No, sir.

‘0 Q. All right. And in fairness, we never see
- that person's head.

A. That's my recollection, yes.

Q. Right. We've had a number of witnesses
describe, ah, people that sort of look in that hip hop sort
1o of version, that kind of loose fitting jersey, and, and you
— know this kind of style of clothing I am talking about?

A. Yes, I do.

- Q. And based on what we do see, would it be
20 fair to call this persoh unknown male number 6, bracket hip
hop. Maybe you have got a better descriptor. Because you're
obviously trying to sort this through with your officers?

A. Ah, I, Mr. Scarfe, it's difficult to say.
- 05 It looks like he has a short sleeve shirt on, and I don't
know if those are, uhmm, cargo pants or canvass pants that's,
I mean, if you want to call him that, that's fine. But I, I
don't really know if that's, if that's necessarily the style
based on what I can see here.

% Q. Mm-hmm. Well, by the way maybe it's

fairer to call him white sneaker?

I 87 (12/94)
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A. That's fine.

Q. Okay. Okay. We could play the next 10
or 12 seconds. Oksy. Let's just stop it right there. You
see in the very left side of the screen, there is a gentleman
that comes in also in white sneakers, appears to have blue
jeans on, a dark coloured t-shirt, with a rectangle, light
coloured rectangle pattern in the middle of the t-shirt?

| A. Yes.
And appears to have a silver watch?
Correct.

Uhmm, any luck identifying him?

» o ¥

No.

Q. No. Ms. Thomas, nobody else has been
able to provide any suggestions?

A. Well, she said, ah, I don't know how she
could have, but she said there is a Jed, possibly, in a blue
shirt, male black homeless man. Appears that the date 07 is
right over this individual's face.

Q. Mm-hmm?

A. That's what Ms. Thomas indicated.

Q. You asked Ms. Thomas about this person,
and she thought it was Jed.

A. Yes.

Q. Okay. So maybe we'll call him unknown

male number 7 and we'll call him rectangle Jed. Does that
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seem fair?

A. Yes.

Q. And we will play the next few seconds,
just to see if we get any kind of a look at his face. And
clearly, we don't. Correct.

A. I would agree.

MR. SCARFE: All right. Just go back five
seconds, Ms. Fineberg, either 31, 15, 16.

MR. SCARFE: Q. I just want to direct your
attention to the very top of the screen. Somewhere about
the 15 second point. See the pair of shoes and a pair of
jeans there?

A. Ah, I see a pair of shoes and some, what
look like blue pants.

Q. Right. Behind the fellow that we called
white sneaker?

A. Yes.

Q. Right. Just play the next two or
three seconds? All right. We can assume, that's great, Ms.
Fineberg. Thank you. That, in your study of the -- is as
much as we know about that person?

A. Correct. |

Q. And given it's not a dog or a cat or a
horse, we'll call him a person, but we don't know if it's

male or female?
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A. I would agree.

Q. Appears to have maybe flared jeans at the
bottom?

A. Possibly.

Q. Kind of wide leg, bell bottom jeans?

A. Yes.

Q. We'll call him unknown person number 1,
and we'll just put bell bottom.
MR. SCARFE: If we just go back five seconds

or so, and do that again. Maybe to 31:15 or so. 31:11,

that's fine. There is another person that's going to come in

in about 19 seconds. Okay. Stop there.
See there is a fairly heavy set person that

just walked from the left side of the screen into the, past

. the, ah,. Pakistani sort of Indian guy.

A. Just underneath the 31, he has his hand
out to the side?

Q. Right.

A. Yes.

Q. And he appears to be heavy set with a
very baggy t-shirt and a watch. Have we seen him before?
Sorry, is this the first time we see this individual from

your study of this video?

A. T don't recall if he's been seen before.

~Seen him from behind and he has a watch on, we saw somebody

iy
[ ST}
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else with a watch. I'm
not.

Q. All

not sure if it's the same person or

right. He's clearly the biggest of

all the unidentified males.

A. Well, again, it's, it's difficult to say,

because the shirt is out, uhmm, it does look like it flares a

little at the waist, but his shirt is out of his pants.

Q. Mm-hmm?

A. It's hard to say.

Q. Clearly, both the pants and the shirt are

baggy?
A. Ah,
All
A. The

little bit, but, again;
bit of a distortment as
Q. For

him unknown male number

it would, it would appear so.

right?

shirt out, and it's a bit billowing a
the video causes a bit of, there is a
well.

lack of a better word, we could call

8, just call him baggy clothes?

A Okay.
Q. Fair?
A Sure.
Q 32:06. Go ahead about 30 seconds.

Lovely. Okay. Stop it

right there. Now, the person in the

screen, just watched a 10 second or so clip, obviously the

person in the screen on

the right is the individual you
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identified yesterday that we are going to call Hal question
mark?
Yes.

Fair enough?

» o

Yes.

Q. There is a person standing directly to
his left, you can't see it in this particular frame, but in
several of the frames you see that he appears to be carrying
some sort of take-out food.

A. Yes.

Q. Right. And, ah, had you had any luck
identifying him, Ms. Thomas or any of the other people that
you've talked to, at least to distinguish him from other
people?

A. Ms. Thomas indicated white food bag man,
ah, possibly a guy by the name of Twitch.

Q. Twitch?

A. Yes.

Q. Okay. But, of course, we know that there
is a person named Twitch who, uhmm, is kind a like a
stepbfother to Mr. Amero. Hal?

A. They have the same surname.

Q Mm—hmm?

A. Harold and, ah, Joey Amero.

Q

Right. So Harold is known as Hal, and

S
—d
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Twitch, Joey is known as Twitch?
5 A. That's correct.

Q. Right. Now, you have since interviewed
and met with Joe Amero. And are you able to determine with
your skills whether that appears to be Joey Amero?

‘0 A. Not from the image from behind I can't.
— Q. Nov?

A. I interviewed Mr. Joey Amero and Mr.
Harold Amero, I photographed Mr. Harold Amero, as I indicated
to you, nude from the waist up, front and back, and his
1 tattoos. Detective Chilvers went to the club that they were
_ both playing at. They both play in the same band, as I
indicated it was the Hobo Banditos, they were playing at a
obscure bar in the Kensington Market, and the Detective went
20 there on a Saturday evéning at my request. They were both
identified, and it was the following Monday that they came
in, ah --

Q. Mm-hmm?

. o5 A. -- and --

Q. So having seen Joey Amero, can you look
at that person, say oh no, that's definitely not Joey Amero?

A. Not from behind I can't, na.

Q. No? Okay. So why don't we call him

30
unknown male number 9 and then in brackets we'll put

sandwich? I mean or take-out or something like that. It

3 87 (12/94)
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appears to be food that he's carrying. Right?

A. It would appear.

Q. All right. So we'll call him sandwich,
comma, Twitch question mark. That seem fair?

A. Sure.

Q. We call Hal, question mark, even though
we're not sure it's Hal.

MR. SCARFE: Go, Ms. Fineberg, ahead about a
minute, 33:20 or so.

MR. SCARFE: Q. As we come up on 33:20 you
see that bike shadow in the bottom corner, what appears to be
a bike, starts to move.

A. Yes.

Q. Then we have what appears to be a female
move very quickly through the left side of the screen?

A. Yes. Just, ah, just north of the garbage
bags.

Q. Yes. So 1I'll break it down into two
gquestions. The bicycle that we see, or at least the shadow
we see in the bottom left corner of the screen, which there
is for much of the event, appears to be a bicycle to you?

A. Yes, it does.

Q. And for many of the other, in your study
of this, were you ever able to determine whose bike that was?

A. I know Mr. Patsiopoulos indicated he has

H
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a bicycle.

Q. That's right.

A. And I know that the efforts that I am
making now, to trying to find out if Mr., that's Mr. Flynn,
he was on a bicycle, and he transitioned through the video,
and I guess he could have rested it up against one of the
poles. One of the poles or the two streetlights is the
street traffic signs are right in that location.

Q. Okay?

A. That's why I indicated to you yesterday
when the recording was done, moved into those poles as fixed
objects to determine how far the video would reach.

Q. But that bike never comes into view in a
way that we can definitively say, oh, that's so and so on
that bike? |

A. That's right.

Q. Even by our descriptors. Now, my second
question about that last clip, there is a female that walks
through the screen, uhmm, coming from west going east, just
by the garbage bags there. She seems to have jeans on that
sort of end just below the knee. Sort of a cargo cut blue
jean?

A. You can --

Q. Were you able to gather any information

about her?



1087 (12/94)

10

15

20

25

30

199

Giroux, cr-ex.
(Scarfe)

A. No, sir.

Q. Who she might be?

A. No. You can see, like, I agree you can
see a portion of her skin, in the bottom part of -her leg.

Q. Right. So why don't we call her unknown
female number 2. We've already got an unknown female
number 1, and, when the jeans get cut off down there by the
knee, what, and they are not full length jeans, is there a
common descriptor you guys use for that? Or, you call them
cargo jeans?

A. That I use?

Yeah?

A. No, sir, just jeans maybe that are above
the ankle.

Q. Okay. Call her above ankle jeans. Now
you've reviewed the next few minutes of the video. Even
though we didn't do it yesterday. Correct?

A. Yes.

Q. And just to sum it up, you see Mr. To
come out of his restaurant at some point on the video, and
walk around?

A. T am not sure that Mr. To, like, I see a
gentleman come out from the store. I suspect that's Mr. To.

Q0. It's an Asian man-?

A. Yes.
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Q. No reason to say it isn't Mr. To?
A. Correct.
Q. Okay. And we see Mr. Fresh sort of go

through the screen one way and come back a little while

later?

A. Yes, sir.

Q. Okay. I want to thank you for your
patience with respect to that exercise. It helps me a lot.

The last thing that I found in your notes
just before page 1, just, maybe what I'll do is I'll
establish, and you can turn that off now, Ms. Fineberg,
that's great. One of the things you do when you are
preparing your notes is instead of write everything out,
sometimes you'll put stuff in your notes that you receive,
paper forms, or CPIC printouts?

A. Yes, I have some CPIC printouts, maybe
some ICAD reports, the 911 reports and so forth.

Q. The first inch or so of your notebook .
actually doesn't contain any of your handwriting at all?

A. Yes, it's the practice of mine only
because a lot of times when you are out, ah, in the field
doing investigations I found that, ah, 1it's easier to have
the material right ét hand so you can refer to it. So what I
do is I minimize it to reduce size that would fit into the

notebook.
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.....

Q. I am going to show you, sir, a, a two-
page document, which is typed, and which I made two markings
on. One of them is who wrote this. So maybe you can help me
with that? |

A. Okay.

Q. It's titled number 14, stabbing ™
investigation?

A. I'm just going to go to my... does it
Eome from my notebook, Mr. Scarfe?

Q. Pardon me?

A. Does it come from my notes.

Q. Yeah. 1It's the last thing that appears -
before page 1 of your handwritten notes. At least in my
file. If —-

Q. Do‘you see it there?

A. I do.

Q. Can you identify that document for me?
Is that something you received from someone else or something = - -
that you prepared?

A. I believe it's a document that I
prepared.
Q. For a, a purpose, maybe a press

conference, or?
A. Ah, looks more like a, like a things to

do list. -
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Q. Things to do list? And I've sort of put
a rectangle around one of your, it's basically bullet pointé,
right --

A. Yes.

Q. —-- two page list of bullet points and
I've circled one of the bullet points, at least rectangled
it. Can you read that for us?

A. Ah, bullet point is, is, "how did you get
on to the fifth suspect”.

Q. "How did you get on to the fifth
suspect”. So that be something on your to do list.
Something that you are --

A. Something that would have possibly come
up in the briefing with Detective Scott.

Q. Okay. Do you recall, does that refresh
your memory the Detective Scott was talking about a fifth
suspect?

A. I don't, I don't have a recollection of
it. It must have been something that Detective Scott spoke
about, and I, ah, created this things to do list. And the
reason I say it's a things to do list is it's doctor in
charge of the victim, and not deceased, so at this point
he's still alive. First taxi cab victim tried to flee and
cab refused, do we know who that driver is. Other taxi cab

end up at Bellwoods Church. Do we have the cab driver's
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information and name. So it looks like a shopping list to
me.

Q. You've done a shopping list for yourself
to try and determine a variety of things?

A. Yes.

Q. And one of those things is how did you
get on to the fifth suspect.

A. It must have been something that
Detective Scott said?

Q. Yeah.

A Yes.

0] You having trouble recalling it?

A. T am.

Q I can tell by ...

A. And the reason I say that is as I started
to take over the investigation, as the narrative started to
play out, uhmm, it, it is what it is today with regards to
the information that I know.

Q. Okay. So then you go in your notes, and
you write page 1 and 2. Correct? And then another typed
document appears.

A. Correct.

Q. I thank my friend. The two page document
that we just discussed, I think my friend and I are in

agreement that perhaps it should become the next exhibit?
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THE COURT: That will be Exhibit 17, I
a 5 believe.
THE REGISTRAR OF THE COURT: 17, Your
- Honour.
. —-=--~ EXHIBIT NO. 17: Two—-page document from Det. Giroux's
notes
10
— MR. SCARFE: Q. You found the next typed
document, which comes in right after page 2 of your
- handwritten notes.
A. Yes, sir.
15 Q. I am just going to show it to you and ask
— you if you can identify it for us.
A. This document would appear to be the one
- that Detective Gallant prepared as a result of his phone call
20 with Detective Scott in the early day oxr hours of the
B investigation.
B Q. Mm-hmm?
A. And the reason I say that is that
— 05 7:10 a.m. called by Detective Scott with regards to this
event number, and he, he would have provided this to me with
- regards to a summary of the phone conversation he had with
the officer.
) Q. Okay. And just so everybody understands,
- % an event number is something that's created at the wvery early
stages by the 911 operator?

3 87 (12/94)
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A. Yes.

Q. And so the 911 operator gets a call, then
she or her colleagues, haven't got before, it's a whole new
thing, and they assign an event number to it, and then as
best they can, as other calls come in, i1f it relates to that
event number, they sort of put it in that pigeonhole?

A. That's right. And in this case, when
there is two officers, two detectives from the Homicide Squad
on call, Detective Scott would have tried to have reached
either one of us. There wasn't, wouldn't have stood on
ceremony with regards to reaching me because I was more
senior of the two. He got hold of Detective Gallant, and he
took this summary of the phone call.

Q. And then Detective Gallant, he
distributed that at least to you, as his partner, and to
anybody else who is going to form part of the investigative
team?

A. In the event that the case should
transition over to ouglunit.

Q. Right. And again on the second page,
very close to the bottom I have highlighted a portion. Can
you read that out for us.

A. ~"Canvassed, turned up a fifth suspect,
CIB aware of him, and looking for him currently".

Q. All right. And does that refresh your

T
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memory as to sort of the issue that came up early in the
investigation?

A. It, it doesn't. Question may be better
placed to Detective Scott, but I'm, I'm, I've reviewed the
summary that he gave us.

Q. Mm-hmm?

A. And that's not referred to. The fifth
suspect.

Q. Okay?

A. In my memo book notes from the —-- I, of
course, I would have gotten this summary from Detective
Gallant day one. Then he physically appeared in our office
on day two on the 10th, and we got an in person summary. And
I believe I went through that yesterday. There is a number
of pages. It's the, it's the interview that went on for
maybe an hour with Detective Scott and I don't recall that
being mentioned.

Q. Okay. But in essence, what's happened
here is everything is sort of flows to you or, in the
investigation because you are the lead investigator?

A, Yes.

Q. And so, eventually, Detective Scott
conveys to Detective Gallant, hey, we've gét a fifth suspect,
CIB knows who he is, we are kind of still looking for him,

and then that makes it to your desk. Right?
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A. Yes.

Q. Do you do any follow up on that?

A. Like I indicated, Mr. Scarfe, by day two,
there is no mention of this individual at all. So I don't

know if, 1f the evolution of the investigation is fluid, and
this is, isn't an issue any more, it still is an issue? 1It's
better left for Detective Scott to explain it. I'm just not
sure where that narrative came from.

Q. Fair enough.

MR. SCARFE: If this could be the next
exhibit, Your Honour.

THE COURT: Exhibit 18.

THE REGISTRAR OF THE COURT: 18, Your
Honour.
--— EXHIBIT NO. 18: Document from Det. Giroux's notes

MR. SCARFE: Q. If you, going to move into
another area, I still have time. Page 293 of your notes,

sir. I just ask to you turn to that.

A. Yes, sir.

Q. Uhmm, what's the date that we are looking
at there. 1If you can help me out?

A. The 5th of January, 2009.

Q0. 5th of January, 2009. Right around when
the preliminary hearing was about to start. Correct?

A. Yes.

)
H i
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Q. All right. And, ah, your notes refer to
a discussion you had with a witness we anticipate hearing
from, a Dr. Michael Pollanen?

A. Yes. Dr. Pollanen was the forensic
pathologist in this case.

Q. I understand he's also the Chief Coroner
for Ontario?

A. He is the Chief Forensic Pathologist.

Q. Chief Forensic Pathologist. And by
January of 2009 you had already, he had already performed the
autopsy?

A. Yes.

Q. Prepared a report, and the report had
been disclosed?

A. Yes, sir. - “

Q. Anq so, I guess, in preparation for the
prelim or for some other reason, you, you, you phone him or
he phones you. Appears to be

A. There is a meeting that's taking place,
ah, at the Coroner's Office, with the Crown Attorneys and Dr.
Pollanen --

Q. Okay?

A. -~ with regards to the post mortem
findings.

Q. All right. And in that meeting, you
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don't make a lot of notes, but one of the things that you
noted was, "serrated area of wound". You see that reference
in your notes.

A. I do.

Q. Maybe you could assist us by flushing out
a little bit your recollection of the meeting and how that
plays into it, would have caused you to make that note. If
you remenper?

A. I use my notes to assist me. The meeting
was with regards to the post mortem findings. I suspect in
preparation for Dr. Pollanen to testify at the preliminary
hearing.

Q. Mm-hmm?

A. And that the issue with regards to, ah,
whether Dr. Pollanen could offer an opinion with regards to
the wound and the serration that's on the murder weapon.

Q. So, if I understand this correctly, you,
being the lead investigator, would, you wouldn't formally .
have to ask him, but you would make sure that Dr. Pollanen
performed an autopsy and produced a post mortem report.
Right?

A. Yes, and it would appear that if he
didn't already have him, have them, I gave him some copies of
the knife, with a scale.

Q. Prior to his preparing the initial report
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or after you had received his initial report?

A. I certainly gave them, I gave him, it
says I gave, gave doctor copies of photos re knife, re scale.
And the scale is the measuring instrument that's beside the
knife, and I gave them to Dr. Pollanen. But I also know that
there is a practice that the pathologist gets, get a copy of
the photographs.

Q. Mm—hmm?

A. Ah, with regards to, ah, his own
individual file, and whether or not he already had copies of
those photographs from the forensics identification services,
I am not sure, they would come to him on a CD and the knife
may or may not have been included in, in that series of
photographs.

Q. So --

A. But I gave him a copy on this date.

Q. Okay. Is it fair to suggest that at
least this part of the meeting was something to the affect of
hey Dr. Pollanen, not sure if you've seen the photos of this
knife, but, from your findings and your examination of the
body, can you provide an opinion and any evidence as to
whether this knife could have caused certain wounds. Is that
kind of the essence of --

A. Yes.

Q. Right. So you are asking to go back,
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having reviewed this knife, and determine if he can find
anything in the wounds or a serrated area in the wounds or
any evidence that the wound was caused by a serrated knife?

A. Correct. Like on the surface of the
skin, ah, did it strike a bone.

Q. Mm-hmm?

A. Did it strike cartilage. Ah, is there
any evidence of a serration or no serration, or can you say,
or can you not say.

Q. Falr enough.

A. And I, I've had these discussions with
him with regards to other cases.

Q. Okay. So the rest of it we'll hear from
him. I just wanted to clarify that reason for it appearing
in your notes. If you'could turn to page 480 and 481 of your
notes.

A. Sorry, 481.

480 to 481, that two page section.

A. Yes, sir.

MR. SCARFE: Q. 480, 481 talk about a
meeting that took place, ah, I am just looking for the date,
on the 2nd of December, 2009.

A. Correct.

Q. Correct. So this is well after the

preliminary hearing was done. Ms. Kish had been