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produced at this trial to outline where that evidence was.
Correct?

A. Yes. I had a number of rounds of, ah,
DNA testing, and then one of the submissions was from the
blood that's on the street.

Q. All right. So, before I get into the
other court photos, I placed a large board in, on the easel.
Can you just explain to His Honour what that represents?

A. Yes, Your Honour. There is a number of
blood samples that were collected from the street during that
investigation. And then I asked, ah, the, ah, DNA results to
come from those blood samples that were collected, and then I
asked the Forensic Identification Officer and fhe plan drawer
to plot to scale the blood that was found on the street and
to append a legend in the bottom right hand corner as to who
the donor of that blood sample is.

Q. And again, now that we've got the photo
and the map up here, the three placards, you see on the
photo, correct? There is also happens to be three locations
marked on what I call the DNA map. I don't know if that's
what you guys call it?

A. Yes.

Q. Right?

A. 9, 8, and 7.

Q

Or 7, 8 and 97

™



¢ 187 (12/94)

10

15

20

25

30

142

Giroux, cr—-ex.
(Scarfe)

A. Correct.

Q. Depending on which way you are going.
Okay. My friend's asked me if I could enter this as an
exhibit now, so instead of giving it a nickname, ‘I can refer
to it by exhibit number? |

THE COURT: Exhibit 16.

THE REGISTRAR OF THE COURT: Sorry, thank
you, Your Honour. 15 would be the photo then.

THE COURT: 15 A was say for the photo, as I

understood there's been a series.

THE REGISTRAR OF THE COURT: Yes, thank
you.

MR. SCARFE: Thank you.

THE REGISTRAR OF THE COURT: 16.
—-—- EXHIBIT NO. 16: DNA plan drawing to scale showing

blood locations at scene

MR. SCARFE: Q. So having set out 7, 8 and
9, I'll put this down here for Mr. Murphy to mark later, and
proceed to the next photo. The next photo, can you identify
that photo from your recollection of the evidence?

A. Well, I wasn't there that evening
particularly, but it appears to be blood on the sidewalk or
on the street.

Q. Fairly sort of significant trail of, not

just one drop?
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A. No, absolutely. It's quite a bit of
blood there.

Q. Okay. And the placard number 7, it's
your understanding that—it accords with the exhibit I just
showed you, at one of the placards on the road, or sorry, on
the sidewalk?

A. Yes, my understand something that a swab
would have been taken from that location.

Q. All right. So now we have, this would be
A, what are we, 157

THE COURT: 15 A.

MR. SCARFE: 15 A and 15 B before I lose
track.

THE REGISTRAR OF THE COURT: 15 A and‘B,

Your Honour.

--— EXHIBIT NO. 15A: Photograph

~==  EXHIBIT NO. 15B: Photograph

MR. SCARFE: The next photo I will get you to
identify quickly, appears to have placard number 8 on it and
the blood you see all over the side of the sidewalk.

A. Yes.

MR. SCARFE: Q. You agree that's a
significant amount of blood?

A. Yes, it is.

,,,,,,,
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Q. Okay. And I'll ask that that be C, but
I'll bring it to you in a sec. The fourth photograph,
placard number 9, appears to be on the sidewalk?

A. Correct.

Q. Not as significant an amount of blood as
in 7 and 8, but there is some blood there?

A. Yes.

Q. You can see with your naked eye?

A. Correct.

Q. All right.

MR. SCARFE: If that can be C and D, Mr.
Murphy.

THE REGISTRAR OF THE COURT: 16 C, and D
Your Honour.

-—- EXHIBIT NO. 15C: Photograph

--— EXHIBIT NO. 15D: Photograph

MR. SCARFE: Q. The final photo in this
series is, ah, a photograph that's taken, or you can tell us
where is this photograph taken from?

A. Appears to be on the, taken -- the
photographer would be on the south side of the street looking
directly north at the One of a Kind Pasta store.

Q. Okay. And you recognize that photo from

the master CD of photos that were provided by the Forensic
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Identification Unit. Right?
| A. Yes.

Q. All right. What I am going to do, I'll
put this back on the projector in a second. But I am just
going to take my, ah, pen here, and I am gonna ask you to
make sort of five markings on it. And stop me if I do
anything too confusing. But if you can put a little circle
around each of the, ah, video cameras that are attached to
the front of the One of a Kind Pasta restaurant. And if you
could just do one more thing for me. If you put a little
circle around the three placards that are on the sidewalk.
The 7, 8 and 9 placards. And if your recollection from the
DNA map helps, you could even put a little number over the
circles, I believe it's 7 to the east, and 9 to the west.
You got that? Thank yoﬁ.

So what you have done, just for the court
record, is you haveAput three circles along the three
placards that go along the sidewalk we saw on Exhibit 15 A.
You also put a circle around the camera on the right side,
and the photographer's perspective and a camera from the left
side?

A. Correct.

Q. Correct. And the file that has been
lost, for whatever reason, 1s what comes from this camera

here, on the right side of the pasta restaurant?



¢

87 (12/94)

10

15

20

25

30

l46

Giroux, cr-ex.
(Scarfe)

A No.
Q. No, that's the camera that we have?
A Correct.

Q. And it displays an area which you talked
a little bit about today, when we, my friend filed all those
photos with, ah, the placards two feet. apart, 1 to 13,
measuring the 26 feet, in front of the pasta restaurant, and
beyond?

A. Yes.

Q. All right. So, is it fair to say that
the lost camera, the one that faced east, would have picked
up whatever activity surrounds the sort of cluster of blood
marked by placard number 8, from your experimentations and
having gone back and analyzed it?

A. Thé difficulty is without seeing the
video that I did, the re-creation, and, and I stood in that
location, I can't say with certainty whether or not it could
have, and, and again, the one that's further to the east, I'm
not sure that would have been captured. Because what I did,
at the advice of the Crowns, is that I went and touched
tangible objects that were in the video so that I could
narrate where I physically was.

Q. Mm—hmm?

A. And some of the, some of the images, for

example, according to, and hearsay a bit, but I was speaking
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with the officer on the telephone, as I got closer to the
sidewalk, ah, only a portion of my lower body could be seen,
like my feet, for example. So, uhmm, again, the video that T
did, the test video would reflect like that particular area
as I moved in and around the sidewalk in the.darkness.

Q. You see that number 8, the placard
number 8, ah, is sort of between, at least from the
perspective of that photo, two lights standards?

A. Yes. And I remember specifically using
the light standards, and I would go and put my hand on either
one of them so that I can narrate myself. And again, without
looking at the video, to determine whether or not my, like, a
part of me could be seen or whether it was my upper half or
lower half in the video. It's, it's difficult to say, ah,
with any, with any certéinty, because I have that video
available, and I, and I did that for that specific reason to
see how much would, would we have been able to see or not
been able to see.

Q. Mm~hmm?

A. And at that particular location, being
maybe your foot, or 18 inches from the north sidewalk curb
leading into the street, I'm not sure whether or not, ah, you
would be able to see an entire human being at that location.
As well as the one that's further east.

Q. Now, that video wasn't played in court

T

-----
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placard number 87

A. Something below the waist may very well
have been visible by where your pen is right now.

Q. Just following up what you said, you
moved on to placard number 7, which is farther to the east.
You say that's sort of right at the very end of the area,
that was covered by the video, and may or may not been
visible right on the ground?

A. If you, if you extend your pen slightly
to the east to that darkened pole of the Anne Sportun store.

Q. There?

A. That is the outer edge, and at that
location, just the edge of the cone can be seen, at that
location. Cone number 1.

Q. Okéy. So that gives us an idea of what
would have been covered by this lost portion of video from
the One of a Kind Pasta store?

A. Yes.

Q. All right. And I am just going to leave
that there for a moment, and try.and cover off, in the very
right hand corner of the photo, or the very right-hand side,
you see the store Anne Sportun Jewellery?

A. I do.

Q. This photo doesn't necessarily do it

justice because you don't see the whole store. But, ah, for
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the record, what you've got is, for that, I guess that
municipal'address, is on the very left, you've got a dark
door that's presumably the door to go up to the upper
apartment. Correct?

A. Correct.

Q. And then the next door you've got light
coming through what appears to be a commercial glass door.
Just using my pen to point out. You see that?

A. Yes.

Q. That's the entrance where, to Anne
Sportun Jewellery?

A. It is. That's the measurement, actually
that's the area I measured where your pen tip is. The centre
of the glass door to the centre of the One of a Kind Pasta
store. That's, that's épproximately 39 feet.

Q. 39 feet. Now, when you went to see,
where you called Mr. Bigoid, who was the proprietor for Anne
Sportun Jewellery. Right?

A. Yes.

Q. And you conducted an interview over the
telephone about what cameras he had at the time.

A. Yes.

Q. And he told you that there was a, well,
it was a VHS system at the time, that he had, I guess, a

gquadraplex multiplex kind of system where there were four
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cameras, and all went on to one screen that was divided into
four? You recall him telling you that?

A. T do. Yes.

Q. And the camera which he described as
camera number 1 or the doorway camera, ah, did you ever go
there and look, the location of the cameras as they are
today?

A. Uhmm, I can see the camera probably most
notable, the one that's mounted on the west wall of the
store, inside the jewellery store as you come in the door
there is one mounted on the left side of the wall. But he
indicated to me those cameras have changed positions since
2007.

Q. Right. 1In fact, the one that's pointed
at the door, if I undefstood your interview correctly, and I
have a transcript of it here, the one that's pointed at the
door was actually on the east side of the store. 1Isn't that
what he told you. And that it pointed at the door, but
picked up the street ih a south westerly direction?

A. Yes, I have a recollection of that, yes.

Q. That sounds accurate to you?

A. Yes.

Q. So, instead of just picking up the area,
well first of all, the purpose of that camera was to get a

clear visual of anybody who came into the store for robbery
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prevention or solving a robbery later, right?

A. Yes.

Q. So the camera, you didn't go there,
right?

A. I have been there, yes.

Q. Okay. So over on the east side of the
store, about 8, 10 feet back from the front, you recall
seeing a camera up on the wall, about 6, 7, 8 feet off the
ground?
| A. I believe I do, yes.

Q. Right. And he confirmed to you that

before they went from VHS to digital, he had a camera in that

general area as part of the old system too?
A. I just have a recollection that the
camera positions were no longer the same. I don't have a
specific recollection about the camera mounted on the east
wall and I don't have a transcript of that interview.
Q. All right?
A. But I know the positions were changed.
Q. What I've done is had a transcript
prepared. On page 4 of that transcript, is, you asked the
question:
Okay, now this particular camera, the
first one we are speaking about, the one

that's on the east side of the store, it's
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filming in what direction.
South.

Or you say south. And then he says southwest.
A. Correct.

10

_ Q. Right?

A. Yes.

- Q. So we understand on the photo, that

would, that would cover the, I guess the area in front of the

store, and the area to the west a little bit?

A. Yes.

Q. Right? And, ah, so you say:

20 Southwest. Okay. So east side filming
southwest, and that's, ah, that's a camera
that would reflect any images out on the,
on to the street or is it predominantly
for store purposes.

And he says:

— Uhmm, it's predominantly for store

N purposes, but it does catch images of what

happens on the street.

30

A. Correct.

T &7 (12/94)
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Q.
A.

Q.

Does that refresh your memory?
Yes.

Okay. So looking at the photo and the

location of placard number 7 where we see a significant

amount of blood, would you agree that that area, based on

Mr. Bigold's recollection, probably would have been covered

by his camera at the time?

tOIIﬁtOED

court today when Mr.
A.
Q.

with a knife on the

It may have.

It may have?

Yes.

All right. Now, you were present in
Thompson gave his opening?

Yes.

" He talked about Ms. Kish being involved

fight on the south side of the street,

and then sort of running over to the north side, and being

involved in a second altercation over there?

A.

Q.
that point?

A.

Q.
morning?

A.

Yes.

And having a knife in her possession at

Yes.

You recall he mentioned that this

I do.

And that there was significant activity



156

Giroux, cr—ex.
(Scarfe)

that took place in the area of the pasta restaurant?
— 5 A. Ah, vyes.

Q. Right. And accordingly, looking at
Exhibit 16, the DNA map, there is a significant blood trail
along that stretch of sidewalk. Corréct?
0 A. Yes. And in the street as well. Yes.
_ Q. And in the street. But for the moment,
the sidewalk. And all three of those sort of blood spatter
clusters, if I can call it that, came back after DNA testing
as, I don't want to say matching, because the scientists
always talk about how you can't exclude anybody, but it
appeared to be the blood of Ms. Kish.

A. Correct.
L; Q. Correct. And, so it appears that what,
20 at some point, she's bléeding all along that, that area that
we see with 7, 8 and 9?

A. Yes. What we did was we met with Ms.
Sloan with regards to triaging a number of swabs from the -
street and the sidewalks that would go in for DNA testing and
this is the product of that.
— Q. So you'd agree my friend opens and says
that Ms. Kish was involved in an altercation, with the
deceased, on the north side, where she had a knife, and then

30
she lost the knife and ended up getting stabbed in the

process. That's a pretty significant part of the story?

C 87 (12/94)
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A. Yes, it is.
Q. Right. And clearly, to determine whether

that was true or not, that accusation, it would have been

- pretty darn helpful to have those two cameras and the footage

that they were recording at the time?

A. Yes, sir, it would have.

Q. Right. So the perceived investigative
value of the two lost videos would be, fair to say, between
low, medium and high, would have to be high. Right?

A. Well, I would agree with you, but we also
have witnesses, too, to that same narrative as well.

Q. So, you've got eyewitnesses, we don't
need video?

A. No, sir, I am not saying that. But we
have, we have witnesses-as well.

Q. All right.

MR. SCARFE: If this could be the last of the
series of five photographs.

THE REGISTRAR OF THE COURT: 15 E, Your
Honour, and I apologize, what I $aid was 16 C and D should 15
C and D. Thank you.

—-—-- EXHIBIT NO. 15E: Photograph

MR. SCARFE: Q. What we learned in, when we

\

ﬁﬁﬁﬁﬁ
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found out six, seven, when you found out six, seven months
later that the One of a Kind Pasta video had been lost, and
you sent Detective Olver back, the system did essentially
taped over itself. And the footage was not available.

A. My understanding is it had been written
over.

Q. Right. And that these sort of systems
have about a 12-day expiry? Do you recall that coming out in
the evidence?

A. I wasn't pre -— I certainly wasn't
present for Detective Olver's evidence, for other
investigative reasons, I wasn't there, but I don't know what
the shelf life of maintaining the video was.

Q. All right. We may get that from him
later. Assuming that the shelf life was 12 days, all right,
that would take us from August 9th to August 21lst?

A. Yes.

Q. And by that time, you have interviewed
Ms. Stopford, Ms. Paget, and collected the box, and do you
know if you viewed any of the FIS photos by then?

A. I may have, I may have seen the
photographs. I can go back and go through those days with
you, if you like, with my notes.

MR. SCARFE: I note the time, Your Honour.

Sort of segueing into a different area at this point. I ask
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if we could break at this point. -

THE COURT: ‘Very well. . ;j

Counsel, I have a_sentencing tomorrow at
9:30, I am hopeful we will be done by 10 o'clock; but if I am
not quite ready to start at 10, that's the reason.

MR. SCARFE: We will be here at 10. As a
matter of housekeeping, as we raised, Your Honour, being
defence counsel haﬁing other commitments, I have cleared my -
deck, and I can be here every day, all day, for the next two,
three months. But if you knew that there was a day that you
had booked aside that we wouldn't be sitting, even for half a
day, I would appreciate knowing that sooner than later.

THE COURT: I will let counsel know, I will
check my schedule overnight. | , ‘)

MR. SCARFE: Thank you.

THE COURT: Thank you. —

-——= COURT ADJOURNED AT 4:27 p.m. to TUESDAY, JANUARY 25,

2011



